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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO, )
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Plaintiff-Respondent, )
) MINIDOKA COUNTY NO. CR 2016-2496
v. )
)
JOSE MORIA REYES )
GONZALES, ) APPELLANT'S BRIEF
)
Defendant-Appellant. )
______________________________)
STATEMENT OF THE CASE
Nature of the Case
Jose Moria Reyes Gonzales appeals from the district court’s Judgment of Conviction and
Order.  Mr. Gonzales was sentenced to a unified sentence of eight years, with three years fixed
for his felony, driving under the influence conviction.  He asserts that the district court abused its
discretion in sentencing him to an excessive sentence without properly considering the mitigating
factors that exist in his case.  Furthermore, Mr. Gonzales asserts that the district court abused its
discretion by denying his Rule 35 motion for a reduction of sentence.
2Statement of the Facts & Course of Proceedings
On October 27, 2016, an Information and Information, Part II, were filed charging
Mr. Gonzales with felony, operating a motor vehicle while under the influence of intoxicating
beverages and/or drugs and possession of an open container.  (R., pp.30-35.)  The charges were
the result of a traffic stop for speeding.  (PSI, p.3.)1  During the traffic stop, the officer noted the
smell of alcohol, Mr. Gonzales failed sobriety tests, and provided a breath sample which returned
as over the legal limit.  (PSI, pp.3-4.)
Mr. Gonzales entered a guilty plea to felony, driving under the influence charge and the
remaining charge was dismissed.  (R., pp.47-48, 89-90.)  At sentencing, the prosecution
requested the imposition of an underlying, unified sentence of ten years, with four years fixed,
with a period of retained jurisdiction.  (Tr., p.16, Ls.4-8.)  Defense counsel requested that
Mr. Gonzales be placed on a period of probation or allowed to participate in a diversionary court.
(Tr., p.17, Ls.19-23.)  The district court disregarded counsel’s suggestions and imposed a unified
sentence of eight years, with three years fixed.  (R., pp.103-105; Tr., p.23, Ls.21-24.)
Mr. Gonzales filed a Notice of Appeal timely from the district court’s Judgment of Conviction
and Order.  (R., pp.112-114.)  He also filed a timely Motion to Reconsider Sentence.  (R., p.92.)
The motion was denied.  (R., pp.107-110.)
1 For ease of reference, the electronic file containing the Presentence Investigation Report and
attachments will be cited as “PSI” and referenced pages will correspond with the electronic page
numbers contained in this file.
3ISSUES
I. Did the district court abuse its discretion when it imposed, upon Mr. Gonzales, a unified
sentence of eight years, with three years fixed, following his plea of guilty to felony,
driving under the influence?
II. Did the district court abuse its discretion when it denied Mr. Gonzales’s Idaho Criminal
Rule 35 motion for a reduction of sentence?
ARGUMENT
I.
The District Court Abused Its Discretion When It Imposed, Upon Mr. Gonzales, A Unified
Sentence Of Eight Years, With Three Years Fixed, Following His Plea Of Guilty To Felony,
Driving Under The Influence
Mr. Gonzales asserts that, given any view of the facts, his unified sentence of eight years,
with three years fixed, is excessive.  Where a defendant contends that the sentencing court
imposed an excessively harsh sentence, the appellate court will conduct an independent review
of the record giving consideration to the nature of the offense, the character of the offender, and
the protection of the public interest. See State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.’” State v. Jackson, 130 Idaho 293, 294 (1997) (quoting State v. Cotton, 100 Idaho
573, 577 (1979)).  Mr. Gonzales does not allege that his sentence exceeds the statutory
maximum.  Accordingly, in order to show an abuse of discretion, Mr. Gonzales must show that
in light of the governing criteria, the sentence was excessive considering any view of the facts.
Id. (citing State v. Broadhead, 120 Idaho 141, 145 (1991), overruled on other grounds by State v.
Brown, 121 Idaho 385 (1992)).  The governing criteria or objectives of criminal punishment are:
(1) protection of society; (2) deterrence of the individual and the public generally; (3) the
4possibility of rehabilitation; and (4) punishment or retribution for wrongdoing. Id. (quoting
State v. Wolfe, 99 Idaho 382, 384 (1978), overruled on other grounds by State v. Coassolo, 136
Idaho 138 (2001)).
Appellate courts use a three-part test for determining whether a district court abused its
discretion:  (1) whether the court correctly perceived that the issue was one of discretion; (2)
whether  the  court  acted  within  the  outer  boundaries  of  its  discretion  and  consistently  with  the
legal standards applicable to the specific choices available to it; and (3) whether it reached its
decision by an exercise of reason. State v. Stevens, 146 Idaho 139, 143 (2008) (citing Sun Valley
Shopping Ctr., Inc. v. Idaho Power Co., 119 Idaho 87, 94 (1991)).  Mr. Gonzales asserts that the
district court failed to give proper weight and consideration to the mitigating factors that exist in
his case and, as a result, did not reach its decision by an exercise of reason.
Specifically, he asserts that the district court failed to give proper consideration to his
admitted substance abuse problem and desire for treatment.  Idaho courts have previously
recognized that substance abuse and a desire for treatment should be considered as a mitigating
factor by the district court when that court imposes sentence. State v. Nice, 103 Idaho 89 (1982),
see also State v. Alberts, 121 Idaho 204, 209 (Ct. App. 1991).  Mr. Gonzales began consuming
alcohol at the age of 14.  (PSI, p.15.)   He was diagnosed with Alcohol Use Disorder, Severe.
(PSI, p.23.)  He is now about 100% ready to remain abstinent.  (PSI, p.26.)  It was recommended
that he participate in Level I Outpatient Services.  (PSI, p.29.)  At the sentencing hearing,
Mr. Gonzales acknowledged his relapse and desire to participate in programming:
I did fall back into a way.  I relapsed on that.  I won’t deny that.  I had a
lot of things going on.  I had – with my mother and my father – my father passing,
my mother  having  her  stroke.   And after  that  my fiancé  got  into  a  car  accident.
She had a traumatic brain injury.  She’s undergoing recovery with that.  She’s
doing  physical  therapy  and  stuff  like  that.   And  that’s  no  reason  to  go  out  and
have a drink or nothing.  I should actually be there instead of doing that. . . . But,
5from what I hear about the drug court program I kind of like the idea of how it’s
consistent with everything that’s going on.
I understand it’s a 18-month deal, I believe, but it’s a challenge.  It would
be a challenge, but at the same time I think it would help me a lot.
But that’s also entirely up to you, Your Honor.  But I would like to have
the chance to complete that and be out and keep my employment and continue to
take care of what I have to take care of out there for my son and everything.
(Tr., p.18, L.2 – p.19, L.2.)
Furthermore, in State v. Shideler, 103 Idaho 593, 594 (1982), the Idaho Supreme Court
noted that family and friend support were factors that should be considered in the Court’s
decision as to what is an appropriate sentence. Id. Mr. Gonzales has the support of his mother
and  the  maternal  side  of  his  family.   (PSI,  p.11.)   His  mother,  Diana  Reyes,  wrote  a  letter
discussing how much she needs Mr. Gonzales’ care and offering him a place to reside:
Jose was the person who would help me to prepare meals and help me get in the
shower and wash my hair,  help me open the bottles of my pills  to take them, he
would take me to get groceries, go to the [doctor appointments] and pay my bills.
I can't drive and I am limited to doing personal cares and house cleaning[.] Jose
would help me do these things. My apartment has two bedrooms and I want Jose
to come live with me so he can help assist  with my cares[.]  I  need help at  night
[too] and have a place to live[,] so he won't be homeless. . . .
(PSI, p.39.)
Further, Mr. Gonzales has shown that he can obtain employment.  A defendant’s good
employment history is a mitigating factor that should be considered at sentencing.  State v.
Mitchell, 77 Idaho 115, 119 (1955); State v. Baiz, 120 Idaho 292, 293 (Ct. App. 1991); State v.
Hagedorn, 129 Idaho 155, 161 (Ct. App. 1996).  At the time of sentencing, Mr. Gonzales was
employed by Labor Max Staffing remodeling the Walmart in Burley.  (PSI, pp.13-14.)  He was
also working on his days off for Personnel Plus, where he has been registered for employment
since 2012.  (PSI, p.14.)  His longest period of steady employment was for three years, when he
6worked for Skyline Dairy in Burley.  (PSI, p.14.)  Mr. Gonzales has a number of marketable
skills including experience as a forklift operator, machine operator, concrete laborer, shift
manager, and prior employment in the warehouse and production fields.  (PSI, p.14.)
Based upon the above mitigating factors, Mr. Gonzales asserts that the district court
abused its discretion by imposing an excessive sentence upon him.  He asserts that had the
district court properly considered his substance abuse, desire for treatment, family support, and
employment opportunities, it would have imposed a less severe sentence.
II.
The District Court Abused Its Discretion When It Denied Mr. Gonzales’s Rule 35 Motion For A
Reduction Of Sentence
A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the sound
discretion of the sentencing court, and essentially is a plea for leniency which may be granted if
the sentence originally imposed was unduly severe. State v. Trent, 125 Idaho 251, 253 (Ct. App.
1994) (citing State v. Forde, 113 Idaho 21 (Ct. App.1987) and State v. Lopez, 106 Idaho 447
(Ct. App. 1984)).  “The criteria for examining rulings denying the requested leniency are the
same as those applied in determining whether the original sentence was reasonable.” Id. (citing
Lopez, 106 Idaho at 450).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.’” State v. Jackson, 130 Idaho 293, 294 (1997) (quoting State v. Cotton, 100 Idaho
573, 577 (1979)).  In order to show an abuse of discretion, Mr. Gonzales must show that in light
of the governing criteria, the sentence was excessive considering any view of the facts. Id.
(citing State v. Broadhead, 120 Idaho 141, 145 (1991), overruled on other grounds by State v.
7Brown, 121 Idaho 385 (1992)).  “When presenting a Rule 35 motion, the defendant must show
that the sentence is excessive in light of new or additional information subsequently provided to
the district court in support of the Rule 35 motion.” State v. Huffman, 144 Idaho 201, 203
(2007).
Appellate courts use a three-part test for determining whether a district court abused its
discretion:  (1) whether the court correctly perceived that the issue was one of discretion; (2)
whether  the  court  acted  within  the  outer  boundaries  of  its  discretion  and  consistently  with  the
legal standards applicable to the specific choices available to it; and (3) whether it reached its
decision by an exercise of reason. State v. Stevens, 146 Idaho 139, 143 (2008) (citing Sun Valley
Shopping Ctr., Inc. v. Idaho Power Co., 119 Idaho 87, 94 (1991)).
Mr. Gonzales asserts that the district court failed to give proper weight and consideration
to the new information provided in support of his Rule 35 motion and the mitigating factors that
exist in his case and, as a result, did not reach its decision by an exercise of reason.
Mr. Gonzales noted that he needed to care for his mother and his fiancé, Rachel Fuentes,
who had been in a serious car accident.  While some of this information was previously provided
to the district court, Mr. Gonzales also provided additional information in support of his Rule 35
motion.  Specifically, he provided a new letter from Ms. Fuentes detailing her need for
Mr. Gonzales’ support and care, discussing her hope they could have a future together, and
promising to “personally make sure Jose stays on the right track.”  (R., pp.99-102.)
Based upon the additional information presented with his Rule 35 motion and the
mitigating factors mentioned in section I, which need not be repeated, but are incorporated by
reference, the district court abused its discretion in denying his Rule 35 motion.
8CONCLUSION
Mr. Gonzales respectfully requests that this Court reduce his sentence as it deems
appropriate.  Alternatively, he requests that his case be remanded to the district court for a new
sentencing hearing.  Alternatively, he requests that the order denying his Rule 35 motion be
vacated and the case remanded to the district court for further proceedings.
DATED this 21st day of September, 2017.
___________/s/______________
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
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